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Miitekabiliyet, bir devletin diger devleti veya onun
vatandaglarini ilgilendiren konularda hareket tarzini
belirlerken, o lilkenin ayni konudaki tutumunu goz dniine
alarak hareket etmesini ifade eder. ilgili devlet veya
vatandaglarinin bazi hak ve menfaatlerden yararlanmasini
saglayan veya buna engel olan mitekabiliyet uygulamasi
milletlerarasi 6zel hukuk alaninda; yabanci mahkeme
kararlarinin ~ taninmasi  ve tenfizi, yabanc (ilke
vatandaglarinin miras yoluyla taginmaz mal edinebilmesi
veya dava acabilmek icin teminat gésterme zorunlulugu

bulunmasl gibi konularda 6nem arzetmektedir.

Mitekabiliyetin, devletlerin yapmis olduklari ikili veya
cok tarafli bir anlagmadan kaynaklanmasi halinde,
akdi mditekabiliyetten soz edilir. Boyle bir anlagma
olmamasina ragmen her iki devlet mevzuatinin; esdeger
olmalari veya benzer hikimler icermeleri nedeniyle
s0z konusu devletlerin veya vatandaslarinin ayni hak
ve menfaatlerden vyararlanmalarina imkan vermesi
halinde, hukuki mdiitekabiliyet ortaya cikar. Devletler
arasinda her hangi bir anlagma olmamasina ragmen, ilgili
devletlerin fiili olarak birbirlerini veya vatandaglarini ayni
hak ve menfaatlerden yararlandirmalari halinde ise fili
mtitekabiliyetvar demektir. Miitekabiliyet tirleri arasinda
bir 6nem siralamasi bulunmayip, bunlardan birinin
varligl mitekabiliyet uygulamasina esas teskil edecektir.
Uygulamada miutekabiliyet konusunda oncelikle akdi
miitekabiliyetin, bunun bulunmadigl durumlarda fiili
miitekabiliyetin, bunun da olmadigl durumlarda hukuki
mitekabiliyetin varligi arastiriimaktadir.

Milletlerararas! 0zel hukuk kapsaminda mitekabiliyetin
goz onlinde bulundurulmasi gereken hususlara iliskin
olarak yargl mercileri, Ulkemiz ile ilgili devlet arasinda s6z
konusu hususta miitekabiliyet bulunup bulunmadigin

The principle of reciprocity means that the host country
determines its policy on matters concerning another State
or its citizens bearing in mind the approach of that State
on the same matter. The reciprocity practice; which enables
the relevant state or its citizens to exercise certain rights
and benefits or which prevents them from exercising these
rights, is important in the field of international private
law in issues of recognition and enforcement of foreign
judgements, the acquisition of immovable property
procured through inheritance and the obligation to provide

aguarantee tofile a lawsuit.

If reciprocity emanates from bilateral or multilateral
agreements between States, we may speak of contractual
reciprocity. In the event that no agreement is available
between the foreign State and Turkey, legal reciprocity
applies if States in question or its citizens be permitted
to enjoy similar rights and benefits due to equivalent or
similar provisions in the regulations of both States. In the
event that no agreement is available between States, de
facto reciprocity shall apply if the States in question grant
to each other or other’s citizens’ de facto benefits and
privileges on the same standing as its own citizens. There
exists no order of importance among the different types of
reciprocity found in international law. The application of
the principle of reciprocity requires the presence of either.
In practice, contractual reciprocity is initially sought. In the
event thatitis not available, de facto reciprocity then, legal

reciprocity is sought.

Within the context of International private law, judicial
authorities seek the opinion of General Directorate of
International Law and Foreign Relations (UHDIGM) to

ascertain the presence of reciprocity, in cases when
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Adalet Bakanligi Uluslararasi Hukuk ve Dis iliskiler Genel
Midirligiinden (UHDIGM) sormaktadirlar. Boyle bir
talep geldiginde UHDIGM Tiirkiye ile ilgili Gilke arasinda,
sorulan hususta mitekabiliyet bulunup bulunmadigini,
gerektiginde arastirma dayaparak acikliga kavusturmakta
ve yargl merciine bildirmektedir.

Eger Tirkiye ile diger bir devlet arasinda karsiliklr olarak
taraf olunan ikili veya cok tarafli bir sozlesme varsa,
miitekabiliyetin tespiti kolaydir. Bu durumda UHDIGM
s0z konusu anlagma ve bunun uygulanma seklini de goz
onine alarak yargl merciine bilgi vermektedir.

reciprocity should be considered, between Turkey and
the State regarding the issue. If such a request is made,
the General Directorate of International Law and Foreign
Relations (UHDIGM) finds out whether the two States
have a reciprocal agreement on the matter requested, and
if there need be, investigates to ascertain the presence of
reciprocity and informs the judicial authority.

If there is a bilateral or multilateral agreement between
Turkey and other State to which both are party, reciprocity
is easily ascertained. In this case, taking into account the
agreement and its method of application, UHDIGM informs

the judicial authority.

Ancak akdi mutekabiliyet doguran bir anlagma olsa bile,
zaman zaman siyasi iliskilerin kotilesmesi veya fiili bagka
nedenlerden dolayl bu anlagmalarin uygulanmasinda
bazi problemler yasanabilmektedir. Bu sebeple, arada
bir anlasmanin oldugu durumlarda bile UHDIGM'den,
mitekabiliyet ve buna dayanak teskil eden anlagmanin
uygulanma durumu hakkinda bilgi almak ve olumsuz
fiili uygulama olarak adlandiriian boyle bir durumun olup
olmadigini arastirmakta fayda vardir. zira olumsuz bir
fiili uygulamanin mevcudiyeti, akdi mitekabiliyeti etkisiz
birakabilmektedir.

The implementation of agreements may be hindered due
to retrogression of political affairs from time to time or
other reasons even in the existence of an agreement that
generates contractual reciprocity. Hence, even in the event
of an existing agreement, it is best to obtain information
regarding reciprocity and the method of application of the
agreement based on this reciprocity, and investigate the
presence of adverse de factoimplementation from UHDIGM.
For this reason, the presence of a de facto application may

deem contractual reciprocity ineffective.
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Mitekabiliyet ihdas eden bir anlasmanin olmamasi
durumunda ise UHDIGM, Disisleri Bakanligi vasitasiyla o
ulkedeki dig temsilcilikle irtibata gecerek, konuya iliskin
olarak ilgili ilkedeki uygulama hakkinda bilgi almaktadir.
Daha sonra dig temsilcilikten gelen bilgiyi degerlendiren
UHDIGM, hukuki veya fiili miitekabiliyetin olup olmadigini

yargli merciine bildirmektedir.

UHDIGM'in miitekabiliyet konusunda yargi mercilerine
verdigi mitalaa mahiyetindeki bilginin baglayici olup
olmadigI konusunda gerek Yargitay ictihatlarinda gerekse
doktrinde gortg farkliliklart bulunmaktadir. Bu sebeple,
konu hakkinda degerlendirme yapmadan 6nce UHDIGM'in
adli konulardaki uluslararasi anlagmalar ve bunlarin
uygulanmasindaki rolii ile mevzuatin UHDIGM’e verdigi

gorev ve yetkilerin incelenmesinde fayda bulunmaktadir.

Oncelikle belirtmek gerekir ki, cezai alanda adli isbirligine
iliskin diizenleme yapan genel bir kanun c¢ikariimig
olmasina ragmen, hukuki alanla ilgili diizenleme yapan
benzer bir genel kanun yoktur. Soyle ki; 23.04.2016
tarihinde kabul edilen 6706 sayili Cezai Konularda Adli
Isbirligi Kanunu, genel anlamda cezai konulardaki adli
isbirliginin esaslari ile bunlari ylritecek birimler ve bu
birimlerin yetkilerini dlzenlemistir. S6z konusu Kanuna
gore cezai konularda adli isbirligi acisindan Adalet
Bakanligl merkezi makam olarak tayin edilmistir. Merkezi
makamin gorev ve yetkilerini dlzenleyen Kanunun 3.
maddesinde, cezai konulardaki adli isbirligi kapsaminda
akdi miitekabiliyetin bulunmadigi durumlarda, merkezi
makama mutekabiliyet tesis etme ve buna iliskin
garantileri verme yetkisi taninmistir. Yine Kanunun ¢egitli
hiiklimlerinde, cezai konulara iligkin diger Glkelerin adli
isbirligi taleplerinin kabulii veya reddine karar vermek,
uygulanacak adli isbirliginin tirind ve ydntemini
belirlemek, dolayistyla bu konulara iliskin izlenecek genel

politikayi belirlemek yetkisi verilmistir.

In the event that there is no explicit agreement for
reciprocity, UHDIGM contacts the foreign representative
office in that State, by way of the Ministry of Foreign
affairs, and obtains information on the policy on the
relevant matter in that State. UHDIGM, later, evaluates the
information received from the foreign representative office
and notifies the judicial authority of the presence of legal or

de facto reciprocity.

There are disparate views in the Court of Cassation
practices and doctrine on whether the opinion of UHDIGM
on reciprocity given to judicial authorities is binding in
any way. Therefore, reviewing international agreements
on judicial matters and their implementation, as well
as the commission or mandates accorded to UHDIGM by

regulations will prove beneficial.

Though there exists a code that lays down the regulations
in the field of judicial cooperation in criminal matters, a
general code that regulates civil matters is not set. Namely,
the purpose of Law no. 6706 on International Judicial
Cooperation in Criminal Matters adopted on 23.04.2016 is
toregulate the principles of judicial cooperation in criminal
matters and units that conduct these regulations, as well
as their mandates. In respect to the aforementioned law,
judicial cooperation in criminal matters is designated to a
central authority; the Ministry of justice. In the event that
statutory reciprocity in judicial cooperation in criminal
matters is non-existent, the central authority, pursuant
to Article 3 of the Law which regulates its deployment
and mandates, is given mandate to exercise reciprocity
and issue guarantee. The multifarious provisions of the
Law give mandates to decide on accepting or rejecting
the requests for judicial cooperation on criminal matters
of foreign States, decides on the form of the judicial
cooperation and method to be followed, and accordingly

determines the policy to be followed.
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Her ne kadar hukuki alanda adli isbirligi konusunda
diizenleme yapan ve Adalet Bakanligina acikca bdyle bir
yetki veren kanun hiikmi bulunmamaktaysa da, Bakanlik
milletlerarasi 6zel hukuka iliskin pek ¢ok sdzlesmenin
uygulanmasi agisindan merkezi makam olarak tayin
edilmistir. Bu durum, milletlerarasi 6zel hukuk kapsamina
iligkin dlizenlemeler yapan bu sozlesmelerin uygulanmasi
acisindan Adalet Bakanligina, dolayisiyla Bakanlik adina
merkezi makamlik gorevini yiriiten UHDIGM'ne bu
konularda pek cok gorev yliklemektedir. Bunun dogal
bir sonucu olarak UHDIGM, gérev alanina giren diger
hususlarin yanisira milletlerarasi 6zel hukuka iliskin
konularda da bilgi ve uzmanlik sahibidir.

Yapilan bu agiklamalardan anlasilacagi

The ministry is designated as the central authority for
implementing agreements concerning international
private law, even though there is no law in the civil field
that explicitly states regulations for judicial cooperation
or grants the Ministry of Justice with authorization.
The implementation of these agreements, which set
regulations for international private law, entrusts the
Ministry of Justice, and by extension UHDIGM, which
performs administrative duties on behalf of the Ministry,
with numerous responsibilities. Asanatural consequence,
UHDIGM not only holds knowledge and expertise on
matters that fall within its area of expertise, but is also on

matters concerning international private law.

oo ¥ As understood from the explanations
lizere, gerek 6706 sayill Kanun MUtEkab“IVEt above, the opinion of UHDIGM
hiikamlerinin kiyasen konusundaki UHDIGM ’

uygulama alani bulabilecegi

hususu, gerekse hukuki
konulara iligkin  olarak
UHDIGM'in uzmanhgl
dikkate alindiginda,

milletlerarasi ozel hukuk
acisindan  mitekabiliyetin
tespitinde UHDIGM'in goriisii

gozardi edilemeyecektir.

Ancak bu géris kesin bir baglayicilik
niteligine sahip degildir. zira, hukuk
kurallarinin ve bu kapsamda miitekabiliyetin
uygulanmasi konusu yargisal bir konudur. Zaten UHDIGM
de, yargl mercilerine verdigi goriislerde bu hususu agik¢a
belirtmektedir.

UHDIGM'in gbriistinii hic bir gerekce sunmadan dikkate

Bununla birlikte yargl mercilerinin
almamasi da distinilemez. Bu agidan en isabetli tutum,
yargl merciince aksi kanitlanana kadar UHDIGM goriisii
dogrultusunda miitekabiliyet uygulamasi yapilmasi
olacaktir. Ancak davanin taraflarinca UHDIGM goriistiniin
aksinin iddia ve ispat edilmesi ya da bagka bir yontemle
UHDIGM gbrisiinden farkli bir sonuca ulasiimas
durumunda, konu hakkindaki nihai takdirin ilgili yarg

merciine ait oldugunda stiphe bulunmamaktadir.

gorisiiniin, aksi ispatlanmadikca,
yargi mercilerince dikkate
alinmasi gerekir.

opinion provided by UHDIGM
in regard to reciprocity, until
proved otherwise, must be
taken into account by
judicial authorities.

in reciprocity, considering its
expertise in matters of law
and that the provisions of
Law no. 6706 which can
find ground for application

by analogy, cannot be
overlooked in  matters

international private law.

However, this opinion is not

binding, because legal rules and
implementation of reciprocity, within
this context, is a judiciary matter. Opinion provided to
judicial authorities by UHDIGM clearly indicates this. To
assume that judicial authorities can overlook the opinion
of UHDIGM without justification is unimaginable. Thus,
until proved otherwise, judicial authorities should adhere
to the opinion of UHDIGM in their implementation of

reciprocity.

However, should parties to the case claim and prove an
antagonistic opinion to UHDIGM or reach a different
conclusion by way of another method, the ultimate
decision on the matter shall be held by judicial

authorities.
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